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Section 100A 
 

When a beneficiary’s trust entitlement arises out of a reimbursement agreement, their corresponding 
share of net income may be assessed to the trustee at the highest marginal rate instead of being 
assessed to the beneficiary, under Section 100A of the Income Tax Assessment Act 1936 (ITAA 
1936). 

In a very broad sense, the rules are aimed at situations where income is appointed to a beneficiary of 
a trust, but the real benefit of the funds is provided to another party, including the trust making the 
distribution. 

In February 2022, the ATO replaced its existing guidance on 100A with the following documents: 

• TR 2022/D1, which explains how section 100A operates and provides a number of examples; 

• PCG 2022/D1, which explains the ATO’s compliance approach in this area; and 

• TA 2022/1, which sets out some specific high-risk arrangements. 

Reimbursement agreement 
 

A reimbursement agreement generally involves making someone presently entitled to trust income in 
circumstances where both: 

• someone other than the presently entitled beneficiary actually benefits from that income; and 

• at least one party enters into the agreement for purposes that include getting a tax benefit. 

'Benefit' includes the: 

• payment or loan of money, the transfer of property, the provision of services or other 
benefits; 

• release, abandonment, failure to demand payment, or postponed payment, of a debt. 

‘Agreement’ is defined widely to include arrangements and understandings that can be informal, 
express or implied. An agreement can comprise a series of steps or transactions. An agreement 
need not be enforceable or even intended to be enforceable. 

'Tax benefit' is where a person would be liable to pay less income tax for an income year or where 
a person's tax liability would be deferred to a later income year. 

 
When is section 100A triggered? 
 

As indicated above, section 100A is aimed at situations where a beneficiary is made presently entitled 
to some of the income of a trust, but the real benefit of the funds is provided to another party. 

 

Section 100A will generally be triggered when the following conditions are satisfied: 

• A beneficiary becomes presently entitled to a share of the income of a trust; and 

• The present entitlement arises in connection with, or as a result of, a reimbursement 
agreement that has the following features: 

o The agreement must provide for the payment of money, the transfer of property or 
provision of services or other benefits to a person other than the beneficiary referred 
to above; and 

o A purpose of one or more parties to the agreement is that a person would be liable to 
pay less income tax for a year of income. 

http://classic.austlii.edu.au/au/legis/cth/consol_act/itaa1936240/s100a.html
https://www.ato.gov.au/law/view/document?docid=DTR/TR2022D1/NAT/ATO/00001
https://www.ato.gov.au/law/view/document?docid=DPC/PCG2022D1/NAT/ATO/00001
https://www.ato.gov.au/law/view/view.htm?docid=%22TPA%2FTA20221%2FNAT%2FATO%2F00001%22
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In order for the rules to apply the reimbursement agreement must have been in existence prior to the 
beneficiary becoming presently entitled to the income of the trust. However, the ATO notes in TR 
2022/D1 that: 

• Conduct of the parties before and after that time may be relevant to establishing the existence 
of an agreement at that time; and 

• Neither the presently entitled beneficiary nor the trustee needs to necessarily be a party to the 
agreement or even in existence when the agreement is made. 

Ordinary Family or Commercial Dealings 
 

Section 100A does not apply where: 

• an agreement has been entered into in the course of an ordinary family or commercial 
dealing; or 

• the presently entitled beneficiary is under a legal disability (such as a minor). 

Section 100A may also not apply where the presently entitled beneficiary is the trustee of another 
trust. 

One of the more controversial aspects of the ATO’s guidance is around the term ‘ordinary family or 
commercial dealing’. Some of the key points made by the ATO in connection with this exception are 
as follows: 

• a dealing is not an ordinary family or commercial dealing merely because it is commonplace 
or involves no artificiality. 

• the ordinary dealing exception does not apply simply because all parties to an agreement are 
family members. To be in the course of ordinary dealing, the transactions between family 
members and their entities must be capable of explanation as achieving normal or regular 
familial or commercial ends. 

• the presence of features in an agreement which appear to be tax driven are relevant to the 
objective enquiry to determine whether an agreement is entered into in the course of ordinary 
dealing. 

Features indicating that a dealing is not an ordinary family or commercial dealing may include: 

• the presence of artificial or contrived features in an arrangement or part of the arrangement, 
taking into account the complexity or way in which it was carried out. 

• circumstances or conduct that is inconsistent with the legal or economic consequences of the 
beneficiary's entitlement such that:   

o it appears unlikely that the beneficiaries will receive their entitlements when the:   

▪ assets or funds representing the entitlement are purportedly lent to others 
without any intention of being returned or repaid; 

▪ funds representing the entitlement are invested in ways inconsistent with the 
entitlement; 

▪ funds representing the entitlement are dealt with in a way that is inconsistent 
with the beneficiary’s right to demand the entitlement. 

  

o beneficiaries are not compensated for being kept ‘out of the money’ (for example, by 
way of interest, although interest-free loans may, depending on the cultural and other 
family circumstances, qualify as ordinary dealings). 

o beneficiaries are not informed of their entitlements. 

https://www.ato.gov.au/law/view/document?docid=DTR/TR2022D1/NAT/ATO/00001
https://www.ato.gov.au/law/view/document?docid=DTR/TR2022D1/NAT/ATO/00001


Trust Taxation 
 

Trust Taxation Page 3 

 

o where income entitlements have actually been paid to the beneficiary, amounts were 
subsequently returned, or other benefits or services were provided, by way of gift or 
otherwise to another person (such as the trustee, another beneficiary or an associate, 
whether by the beneficiary or the trustee either independently or under a power of 
attorney). 

o income entitlements have not been remitted to the beneficiary, and the reasons given 
are false having regard to the reasons given for the purported distribution. 

• the proportion of the trust net income distributed to the beneficiary as compared to other 
beneficiaries. 

• the relationship between the beneficiary, settlor, trustee and default beneficiaries. 

Section 100A – Flow Chart 
 

 
 
PE = present entitlement 

RA = reimbursement agreement  
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What happens when section 100A applies? 
 

When a beneficiary has been made presently entitled to trust income and section 100A applies in 
relation to that entitlement, the beneficiary is deemed not to be presently entitled to the relevant share 
of trust income. The ATO confirms that this does not cause any other person as being presently 
entitled to the income (e.g., a default beneficiary). What this means is that the relevant share of the 
net taxable income of the trust for the year is assessed in the hands of the trustee under section 99A. 
This means that the relevant portion of the taxable income of the trust is taxed at the top marginal tax 
rate. 

Section 170 ensures that the normal amendment period rules don’t apply in connection with section 
100A. This means that there is an unlimited period of time for the Commissioner to amend 
assessments relating to the application of section 100A. 

 

The ATO’s compliance approach 
 
PCG 2022/D1 explains how the ATO differentiates risk for a range of trust arrangements to which 
section 100A might apply. The aim of the PCG is to explain how the ATO plans to devote compliance 
resources in this area and to help taxpayers and advisers assess the level of risk associated with trust 
distribution arrangements. 

The ATO uses four risk zones to help explain its compliance approach in connection with section 
100A. The risk zones are summarised below. 

 Risk Risk 
zone 

Description and compliance approach 

Low White This zone applies to arrangements entered into in income years that ended prior 
to 1 July 2014. The ATO won’t dedicate new compliance resources to consider 
the application of section 100A to these arrangements unless: 

• The ATO is otherwise considering the taxpayer’s income tax affairs for 
those years 

• The taxpayer has entered into an arrangement that continues before and 
after that date, or 

• The trust and beneficiary tax returns that were required to be lodged for 
those years were not lodged before 1 July 2017. 

Low Green The ATO won’t dedicate compliance resources to consider the application of 
section 100A to these arrangements. 

Medium Blue This is the default zone that applies if an arrangement doesn’t fall within any of 
the other zones. Arrangements in this zone might be subject to ATO review, but 
are less likely to attract the ATO’s attention than arrangements in the red zone. 
The ATO might contact taxpayers in this zone to understand the arrangement. 

High Red The ATO will conduct further analysis on the facts and circumstances of the 
arrangement as a matter of priority. If the analysis confirms the facts and 
circumstances are high risk, the ATO might proceed to audit where appropriate. 

  

https://www.ato.gov.au/law/view/document?DocID=DPC/PCG2022D1/NAT/ATO/00001
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Green zone arrangements 
 

The ATO sets out a range of scenarios that would fall within the green zone and would be considered 
low risk for section 100A purposes. 

Green zone scenario 1 - distribution to individuals: members of a family 

An individual beneficiary is made presently entitled to income of the trust estate and the funds paid to 
the beneficiary: 

• Are mixed with their spouse's funds (for example, paid to a joint bank account) or used for 
joint family purposes, and/or 

• Benefit a person who is a dependant of the beneficiary (e.g., a child under 18). 

Green zone scenario 2 - examples described in TR 2022/D1 as being an ordinary dealing 

Arrangements that are relevantly identical to an example in TR 2022/D1 which concludes that the 
arrangement would likely be entered into in the course of ordinary family or commercial dealing are 
considered low risk. Some of these examples from TR 2022/D1 are extracted below. 

Example 1 - trust established under a will 

A trust established under a will provides that William, the grandson of the deceased, is entitled 
each year to all of the trust income, although it is not to be paid to him until he is 25 years of age 
(and thereafter) or, if he dies before attaining the age of 25, to his estate. 
  
At the time the trust is created, William is 15 years of age. The income is used by the trustee to 
make further income-producing investments. 
  
Section 100A does not apply in relation to the entitlement to income of a minor beneficiary. 
Additionally, after William turns 18, and absent other facts, the retention of income until William 
attains 25 years of age and the reinvestment of that income on the terms of the trust would be an 
arrangement entered into in the course of ordinary dealing. 
  

  

Example 2 - distribution to spouses with mixed finances 

The Rosegum Family Trust is controlled by spouses, Lisa and Matthew Rosegum, who are the 
primary beneficiaries of the trust. The trust has a widely-drawn objects clause which includes 
family members of Lisa and Matthew and their related entities. 
  
Each year, the trust makes Lisa and Matthew presently entitled to the income of the trust in equal 
proportions. 
  
Lisa and Matthew have shared financial responsibilities and fund their lifestyle from a common 
pool of assets. 
  
Trust distributions to spouses who have shared financial responsibilities and who ultimately enjoy 
the shared benefits of the distribution would usually be capable of explanation as achieving 
ordinary familial objects without the need for further explanation. Absent any additional factors 
taking the arrangement beyond those ordinarily encountered in the organisation of financial affairs 
between spouses, the arrangement would likely be entered into in the course of ordinary dealing. 

https://www.ato.gov.au/law/view/document?docid=DTR/TR2022D1/NAT/ATO/00001
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Example 3 - gift from parents to a child 

Assume the same facts as Example 2 of this Ruling (see above). In one year, Lisa and Matthew's 
eldest child, Kate, purchases a property. Lisa and Matthew pay for the deposit with funds 
attributable to their distribution from the Rosegum Family Trust. The making of gifts between 
family members for ordinary familial purposes, such as parents contributing to the purchase of a 
house, without additional facts, would usually be ordinary dealing, as able to be explained as 
achieving ordinary familial objects without the need for further explanation. 
  
A different outcome might arise if, for example: 

• parents gift money received from a trust to their children repeatedly and the parent has a 
lower marginal tax rate and lesser means than the adult child who is also capable of 
benefitting under that trust in their own right (such as retired parents repeatedly gifting 
trust entitlements to higher marginal tax rate children in lieu of the trustee distributing to 
the adult child directly), or 

• the situation is reversed, so that Kate, who is less financially advanced, gifted money to 
Lisa and Matthew, particularly where the adult child has a lower marginal tax rate than the 
parent (see Example 4 of this Ruling). 

  

  

Example 5 - unpaid entitlements held on separate trust 

From time to time, the trustee of the Davidson Family Trust makes John, who is a family member, 
presently entitled to a share of trust income. John's entitlement is determined so his taxable 
income will not exceed certain marginal tax rate thresholds. John is a full-time student and does 
not have income from other sources. In a particular year, funds underlying the present entitlement 
are set aside to be held by the trustee upon a separate trust for the sole benefit of John, who has 
indicated he may be unlikely to call for his entitlements until such time as he purchases a home or 
makes a similar investment. Nonetheless, John is at liberty to call for his trust entitlements at any 
time. 
  
John's tax-free threshold reduces the overall tax on the trust net income. However, in the absence 
of additional factors, the arrangement would likely be entered into in the course of ordinary 
dealing. 
  
A different outcome may arise if, for example, instead of setting funds aside for John upon a 
separate trust, the trustee: 

• loans the funds on interest-free terms for an undefined period to another person, or 

• otherwise applies the trust's funds in a way inconsistent with an intention to satisfy John's 
entitlements, should the trustee be called upon by John to do so. 
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Example 6 - non-commercial loan between family members 

The Jones Family Trust includes in its class of beneficiaries Mr and Mrs Jones and their three adult 
children Amy, Ben and Claire. Each year, the trustee resolves to make each of these beneficiaries 
presently entitled to 20% of the trust income. 
  
In one year, Mr Jones lends Amy an amount which is similar to the amount of trust income he is 
presently entitled to. He does this to help Amy move out of home. The loan requires Amy to pay Mr 
Jones back the principal when her financial circumstances permit and without interest. 
  
Although the terms of the loan are not commercial, in these circumstances, a genuine interest-free 
loan from parent to child because of their family relationship is explicable as an arrangement 
entered into in the course of ordinary dealing. 
  
As also noted in Example 2 of this Ruling, a different outcome may arise if, for example: 

• Mr Jones loaned money from trust entitlements to Amy repeatedly and the parent has a 
lower marginal tax rate than the adult child (for example, lower marginal tax rate parents 
repeatedly loan trust entitlements to higher marginal tax rate children in lieu of the trustee 
distributing to the child directly), or 

• the situation is reversed, so that Amy, who is less financially advanced, loaned money to Mr 
Jones, particularly where the adult child has a lower marginal tax rate than the parent. 

  

  

Example 7 - dealing at arm's length and loan on commercial terms 

The MNO Investment Trust is a fixed trust with 20 unrelated unitholders. The trust deed prohibits 
company unitholders, except as a nominee or trustee. The trust was established to invest in a mix 
of income-producing real property. 
  
In a particular year, the trustee undertakes to acquire an industrial property from an arm's length 
vendor. 
  
To partly fund the property acquisition, each unitholder agrees to loan back to the trustee an 
amount equivalent to their pending income entitlements for the income year. The loan is on 
commercial terms requiring the payment of market rate interest, which is capitalised over a fixed 
term of five years. Interest and principal are repayable at the end of the five-year fixed term. Each 
loan is convertible to units, commensurate to the market value of the accumulated loan balance, at 
the end of the five-year loan term. 
  
Absent evidence to the contrary, the arrangement between the trustee and unitholders and any 
arrangement including the third-party vendor would have been entered into in the course of ordinary 
dealing, as demonstrated by the parties advancing their respective commercial interests. Also, it is 
normal or regular in a commercial context to invest, loan and borrow money on commercial terms. 
  
A different outcome might arise in relation to the loans if, for example: 

• there were indications the trustee lacked intention and/or capacity to repay the loans 

• the level of risk was otherwise commercially unacceptable for a person in the unitholder's 
position, and/or 
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• based on the circumstances it is open to infer there was an understanding between the 
trustee and unitholder's that the interest or principal was not genuinely intended to be 
repaid. 

  

  

Green zone scenario 3 - retention of funds by the trustee 

A beneficiary that is an individual or a private company is made presently entitled to income of the 
trust estate and the trustee retains some of the funds where all of the following is satisfied: 

• The 'use of funds condition' is met (see below); 

• None of the factors set out in paragraph 26 of the PCG are present; 

• If that beneficiary is an individual, either: 
o The individual and/or their spouse is a trustee of the trust or controls the trustee of the 

trust; or 
o The individual is employed in the management of a business that the trustee 

conducts; 

• If that beneficiary is a private company: 
o The company is controlled by an individual who also controls the trust; and 
o The company's entitlement is made available to the trustee on terms that satisfy 

section 109N (ie, complying Division 7A loan agreement). 

The 'use of funds condition' means that the trustee, as permitted by the trust deed, uses the funds (in 
its capacity as trustee) that represent the beneficiary's entitlement only: 

• In the working capital of a business that it actively carries on; 

• For the acquisition, maintenance or improvement of investment assets of the trustee; and/or 

• To lend the funds to an associate, on terms that satisfy section 109N, and the associate uses 
the funds in a way that satisfies either of the criteria above. 

The use of funds condition is not satisfied if any associate of the trust benefits, except in one of the 
ways described above, from that use of funds. 

Example 3 from TA 2022/1 

While not specifically listed as a green zone arrangement in the draft PCG, the ATO provides an 
example in TA 2022/1 which the ATO suggests would not be considered high risk. 

Example 3 

The Green Trust's beneficiaries include the members of the Green Family. Mary Green is the sole 
trustee of the Green Trust. Mary has an adult child, Genevieve (aged 19), who lives with her 
grandmother in order to be close to the university she attends. 
  
It is agreed between Mary and Genevieve that Genevieve's tuition fees of $20,000 will not have to 
be met by Genevieve but that they will be paid out of her trust entitlement. It is agreed between 
Genevieve and her grandmother that the grandmother will be paid board of $10,000 a year. 
  
During the 2020-21 income year, the Green Trust derives income of $300,000 (the trust's net 
income is also $300,000). 
  

https://www.ato.gov.au/law/view/view.htm?docid=%22TPA%2FTA20221%2FNAT%2FATO%2F00001%22
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On 30 June 2021, Mary as the trustee of the Green Trust resolves to make Genevieve presently 
entitled to $40,000 of the trust income and make Mary entitled to the remaining $260,000. 
  
$20,000 of the $40,000 that Genevieve is presently entitled to is paid to Mary, who has previously 
met the tuition fees of $20,000 as they fell due. $10,000 of that $40,000 is paid directly to the 
grandmother. The remaining $10,000 is paid to Genevieve, some of which is used to meet her tax 
obligations on the $40,000. 
  
Although $30,000 of the $40,000 is not received directly by Genevieve, and might appear to be 
within the scope of this Alert, it is important that the $30,000 is applied to repay loans for legitimate 
expenses that might ordinarily be borne by an adult child and were temporarily met on Genevieve's 
behalf (being tuition fees and arm's length board). The remaining $10,000 was actually received by 
Genevieve. Accordingly, the concerns raised in this Alert do not arise in arrangements of this type. 
  

  

Blue zone arrangements 
 

Arrangements that don’t fall within any of the other zones fall within the blue zone. 

When it comes to situations involving the retention of funds by the trustee, the ATO notes that the 
arrangement will not fall within the green zone if any of the following features are present: 

• The arrangement is a red zone arrangement. 

• The beneficiary makes a gift of their trust entitlement or an associated amount receivable 
from the trust (for example, if the unpaid present entitlement was converted into a loan). 

• The beneficiary disclaims their entitlement or forgives or releases the trustee from its 
obligation to pay their trust entitlement or an associated amount receivable from the trust. 

• The distributable income of the trust is less than its net taxable income as a result of the 
trustee exercising a power, or the deed being amended, to affect the quantum of income of 
the trust. 

• A beneficiary's trust entitlement is satisfied by payments that are sourced from that 
beneficiary, or a beneficiary's trust entitlement has been made subject to a loan agreement 
and the repayments of that loan are sourced from payments or loans from that beneficiary. 
This could include the situation where a dividend payable by a corporate beneficiary to the 
trustee is set-off against the amount payable by the trust. 

• The arrangement involves one or more features that may be explicable by a tax avoidance 
purpose. 

 

The ATO states that if you have an arrangement in the blue zone, you may wish to consider possible 
modifications to the arrangement to reduce its risk profile. Taxpayers can engage with the ATO by 
emailing ReimbursementAgreement@ato.gov.au to assist with determining what (if any) modifications 
to the arrangement may be appropriate. 

 

Red zone arrangements 
 

Arrangements in this zone attract the ATO’s attention. The ATO explains a range of scenarios that 
would fall within this risk zone. 

Red zone scenario 1 - arrangements where the presently entitled beneficiary lends or gifts some or all 
of their entitlement to another party 
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This scenario relates to situations where an individual adult beneficiary is made presently entitled to 
income of a trust and any of the following apply: 

• Funds that represent the entitlement are paid to the parent or other caregiver of the 
beneficiary in connection with expenses incurred by the parent or the caregiver before the 
beneficiary turned 18 years of age 

• The trustee applies the funds that represent the entitlement against a debit balance account 
for the beneficiary (for example, an amount recorded in the trust's accounts as a loan) 
representing expenses incurred by the trustee in respect of the beneficiary before they turned 
18 years of age 

• Funds that represent the entitlement are made available to the parent or other caregiver of 
the beneficiary by way of loan or gift 

• The beneficiary is a non-resident and the funds that represent the entitlement are made 
available to another party by way of loan or gift. 

 

The following examples are taken from PCG 2022/D1. 

Example 7 - amounts provided to the parent in respect of expenses incurred before the beneficiary 
turns 18 years of age 

Brown Trust's beneficiaries include the members of the Brown Family. Brown Co is the trustee of 
Brown Trust, and Bronwyn Brown is the sole shareholder and director of the trustee. 
  
Bronwyn is the parent of three adult children; Sandra (aged 26), Simon (aged 21) and Sam (aged 
19). 
  
During the 2022-23 income year, Sandra is self-employed and has a taxable income of $90,000. 
Simon and Sam study full-time and derive no income during the income year. Bronwyn's children 
live at home with her at all times throughout the income year. 
  
During the 2022-23 income year, Brown Trust derives $240,000 in income (the trust's net income is 
also $240,000). Throughout that year, Brown Co makes regular payments totalling $240,000 into 
Bronwyn's bank account. Those payments are recorded as a 'beneficiary loan' in the accounts of 
Brown Trust. Bronwyn uses these amounts throughout the year to meet her personal living 
expenses and those of the household. 
  
On 30 June 2023, Brown Co resolves to make Simon and Sam each presently entitled to $120,000 
of the Brown Trust income. 
  
Brown Co applies their entitlements against the beneficiary loan owed by Bronwyn. The 
entitlements of Simon and Sam are each recorded as having been fully paid in the accounts of 
Brown Trust. Bronwyn assists in the preparation of Simon and Sam's tax returns and pays the tax 
liability arising in relation to their entitlements from her personal funds. 
  
The entitlements of Simon and Sam are applied in this manner because they each purportedly have 
an outstanding debt owed to Bronwyn in respect of education expenses and their share of the 
Brown household expenses that Bronwyn paid before they each turned 18. 
  
On the basis that this arrangement meets the conditions in red zone scenario 1 of this Guideline, 
we would apply compliance resources in these circumstances. 
  

  

https://www.ato.gov.au/law/view/document?DocID=DPC/PCG2022D1/NAT/ATO/00001
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Example 8 - non-resident beneficiary makes a loan or gift to an associate 

Orange Trust is a discretionary trust with beneficiaries including the members of the Orange Family. 
Orange Co is the trustee of Orange Trust, and Thomas Orange is the sole shareholder and director 
of the trustee. 
  
Orange Trust has made a family trust election and Thomas Orange is the specified individual in that 
election. 
  
Thomas is aged 44 and his parents are Sylvia (aged 66) and Sylvester (aged 67). His parents 
reside outside of Australia and are non-residents for tax purposes. 
  
During the 2022-23 income year, Orange Trust derives $400,000 income that is comprised of fully 
franked dividends. The dividends are paid directly into Thomas' bank account. Thomas uses these 
amounts to meet his personal expenses and mortgage repayments. The trust income paid into 
Thomas' bank account is recorded as a 'beneficiary loan' in the accounts of Orange Trust. 
  
On 30 June 2023, Orange Co exercises its power to appoint income to make Sylvia and Sylvester 
each entitled to $200,000 of Orange Trust's income. Orange Trust is not required to pay or withhold 
tax in respect of the distribution to Sylvia and Sylvester. 
  
At the time income is appointed to Sylvia and Sylvester, they have agreed to use their entitlements 
to lend $400,000 to Thomas on interest-free at-call terms. 
  
In the accounts of Orange Trust, Orange Co records that Sylvia's and Sylvester's entitlements are 
fully satisfied in being applied to repay the $400,000 loan owed by Thomas. 
  
On the basis that this arrangement meets the conditions in red zone scenario 1 of this Guideline, 
we would apply compliance resources in these circumstances. 
  

  

Red zone scenario 2 - arrangements where trust income is returned to the trust by the beneficiary in 
the form of assessable income 

This scenario relates to circular arrangements involving a trust which has a corporate beneficiary, 
where the trust owns some or all of the shares in that company. The ATO indicated in its 2014 
guidance that these arrangements could potentially fall within the scope of section 100A. 

A corporate beneficiary is made presently entitled to income of the trust estate, and all of the following 
features are present: 

• The trustee of a trust owns shares in a private company and the company is also a 
beneficiary of the trust. 

• The trustees, or directors of the trustee company, and the directors of the beneficiary 
company are the same (or related) individuals. 

• The trustee resolves to make the company presently entitled to all, or some part of, trust 
income at the end of year 1. 

• The company includes its share of the trust's net income in its assessable income for year 1 
and pays tax at the corporate rate. 

• The company pays a fully franked dividend to the trustee in year 2, sourced from the trust 
income, and the dividend forms part of the trust income and net income in year 2. 

• The trustee makes the company presently entitled to all, or part of, the trust income at the end 
of year 2 (which might include the franked distribution). 

• The preceding steps are repeated in subsequent years. 
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The following example is taken from TR 2022/D1. 

Example 9 - circular flow of funds 

The trustee of a discretionary trust owns the shares in a private company. The company is also a 
beneficiary of the trust and it undertakes no substantial business activity. The directors of the 
trustee company and the beneficiary company are the same (or related) individuals. 
  
The trustee makes the company beneficiary presently entitled to all, or some part of, trust income at 
the end of year 1 and distributes it to the company in year 2 before the company lodges its year 1 
income tax return. 
  
The company includes its share of the trust's net income in its assessable income for year 1 and 
pays tax at the corporate rate. 
  
The company pays a fully franked dividend to the trustee in year 2, sourced from the trust 
distribution, and the dividend forms part of the trust income and net income in year 2. 
  
The trustee makes the company presently entitled to all, or some part of, the trust income at the 
end of year 2 (possibly including the franked distribution). The arrangement is repeated. 
  
There is a benefit to the trustee (in that capacity). The agreement provides for the payment of 
income from the trustee to the company on the understanding (inferred from the repetition in each 
income year and their common control) that the company would pay a dividend to the trustee of a 
corresponding amount (less the tax paid). 
  
Absent evidence to the contrary, the concerted steps taken by the trustee and company indicate 
contrivance. The arrangement appears to be designed to achieve a reduction in tax that would 
otherwise be payable had the trustee simply accumulated the income. The arrangement is unlikely 
to be considered to have been entered into in the course of ordinary dealing. The ownership 
structure and, particularly, the perpetual circulation of funds, do not appear to serve ordinary 
commercial purposes. 
  

  

Red zone scenario 3 - arrangements where the presently entitled beneficiary is issued units by the 
trustee (or related trust) and the amount owed for the units is set-off against the beneficiary's 
entitlement 

A trustee sets off a beneficiary's unpaid present entitlement (UPE) against an amount the trustee is 
owed by the beneficiary, being the subscription price for the acquisition of units, and any of the 
following apply: 

• The subscription price of the units is greater than their market value (the market value of the 
units being determined by reference to the rights and obligations attached to the units and the 
terms of the trust deed); or 

• The trust deed provides the trustee with a unilateral right to issue new units in satisfaction of a 
UPE. 

Red zone scenario 4 - arrangements where the share of net income included in a beneficiary's 
assessable income is significantly more than the beneficiary's entitlement 

The amount of trust net income included in a beneficiary's assessable income is significantly more 
than the beneficiary's entitlements to income from the trust, and all of the following apply: 
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• The difference between the net income and beneficiary's entitlement is the result of 
contrivance; 

• Some or all of the amount reflecting that difference has accrued to, or been retained by, an 
entity other than the presently entitled beneficiary; and 

• The tax paid by the beneficiary on their share of the trust net income is significantly less than 
the tax that would have been paid by the entity who accrues or retains the amount, had that 
entity been assessed on that share of net income instead. 

The ATO won’t treat an arrangement as being as the result of a contrivance for this purpose where 
the difference is merely due to franking credits. 

Example 10 - the share of net income included in a beneficiary's assessable income is significantly 
more than the beneficiary's entitlement 

Prior to 2023, a private group controlled by Ms Day consists of Operating Trust, Passive Pty Ltd 
and Holding Trust. 
  
Holding Trust is a discretionary trust and the shareholder of Passive Pty Ltd. The deed of Holding 
Trust defines trust income as being equal to the net income of the trust calculated under section 95. 
  
Passive Pty Ltd receives trust distributions from Operating Trust which represent the annual profits 
from Operating Trust's business. Passive Pty Ltd has retained profits that reflect distributions from 
Operating Trust over the past five years. 
  
Passive Pty Ltd uses its retained profits to make loans to Ms Day. 
  
During the 2022-23 income year, the private group undertakes the following steps so that most of 
the retained profits in Passive Pty Ltd can be distributed to Ms Day: 

• The trust deed of Holding Trust is amended so that proceeds from share buy-backs are 
capital of the trust. 

• New Bucket Pty Ltd is created with its shares held by Operating Trust. 

• Passive Pty Ltd buys back 90% of its shares held by Holding Trust for $2.8 million, which is 
treated as a franked distribution for tax law purposes. 

• The $2.8 million share buy-back proceeds are a capital receipt of Holding Trust. 

• Holding Trust has trust income for the year of $1,000. 

• Holding Trust distributes the $1,000 trust income (which does not include the share buy-
back dividend) to New Bucket Pty Ltd. 

• Holding Trust distributes $2.8 million capital to Ms Day. 

  
Operating Trust continues to appoint its trust income to Passive Pty Ltd and there are no other 
changes to the group structure. 
  
The tax outcome regarding the share buy-back is that the assessable income of Holding Trust 
includes $2.8 million dividends and $1.2 million franking credits. This is included in the assessable 
income of New Bucket Pty Ltd since it is presently entitled to the entire $1,000 income of Holding 
Trust. The company obtains no benefit from the share buy-back. 
  
The economic outcome regarding the share buy-back is that Holding Trust has received $2.8 million 
which is ultimately distributed as capital to Ms Day. 
  
On the basis that this arrangement meets the conditions in red zone scenario 4 of this Guideline, 
we would apply compliance resources in these circumstances. 
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Red zone scenario 5 - arrangements where the presently entitled beneficiary has losses 

A beneficiary's taxable income is less than the trust net income included in the beneficiary's 
assessable income or the beneficiary's net capital gain is less than the beneficiary's share of trust 
capital gains, and each of the following applies: 

• A reasonable person would conclude that the beneficiary was made entitled so the 
beneficiary's deductions or capital losses could be utilised against the trust net income 
(including trust capital gains) 

• The economic benefit associated with that trust net income is utilised by the trustee or an 
entity other than the beneficiary. 

An exception to this would include where the beneficiary's taxable income is less than the 
beneficiary's share of the trust net income due to a tax depreciation measure. 

  

Example 11 - the presently entitled beneficiary has losses 

Rouge Trust is controlled by Mr Rouge and has historically distributed to Mr Rouge and his family. 
  
During the 2021-22 income year, Mr Rouge meets Ms Loss who has little taxable income and 
significant tax losses from prior years. They agree that Ms Loss will be made entitled to income of 
Rouge Trust and that her entitlements will remain unpaid. 
  
As Ms Loss is not part of Mr Rouge's family, the trust deed of Rouge Trust is amended to include 
Ms Loss as a beneficiary of the trust on 1 June 2022. 
  
On 30 June 2022, Rouge Trust has $500,000 trust income (the trust's net income is also $500,000) 
to which Ms Loss is made presently entitled. 
  
Ms Loss includes the $500,000 net income of Rouge Trust as assessable income in her tax return 
for the 2021-22 income year and reports taxable income of nil after applying deductions for prior 
year tax losses. 
  
Ms Loss' entitlement to the $500,000 income of Rouge Trust is unpaid and the money is used by 
the trustee to make loans to Mr Rouge in lieu of the trust distributions that have historically been 
made to him and his family. 
  
On the basis that this arrangement meets the conditions in red zone scenario 5 of this Guideline, 
we would apply compliance resources in these circumstances. 
  

Red zone scenario 6 - arrangements subject to a Taxpayer Alert 

An arrangement that is the subject of a Taxpayer Alert where the Commissioner expresses a concern 
that section 100A applies is a red zone arrangement. 

TA 2022/1 was released on the same day that the ATO released TR 2022/D1 and PCG 2022/D1 and 
sets out the ATO concerns with arrangement involving the appointment of income to adult children, 
but where the parents exercise control over and enjoy the economic benefit of the income. 

The following examples are taken from TA 2022/1. 

https://www.ato.gov.au/law/view/view.htm?docid=%22TPA%2FTA20221%2FNAT%2FATO%2F00001%22
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Example 1 

The ABC Trust's beneficiaries include the members of the ABC Family. David is the sole trustee of 
the ABC Trust. David and his wife Rani have two children, Jenny (aged 22) and Paul (aged 19), 
who live with them in the family home. David and Rani have an existing mortgage on the home. 
Jenny and Paul are both full-time students and during the 2020-21 income year, they each earned 
approximately $12,000 from casual employment. 
  
During the 2020-21 income year, the ABC Trust derives income of $720,000 (the trust's net income 
is also $720,000). 
  
A resolution of the trustee of the ABC Trust dated 30 June 2021 shows both Jenny and Paul are 
each presently entitled to $160,000 of the income of the ABC Trust, with David and Rani each 
presently entitled to $200,000. 
  
Jenny and Paul are not paid any amounts. Instead, David transfers an amount equal to their 
entitlements to the mortgage offset account that he and Rani maintain. Jenny and Paul's 
entitlements are recorded as having been fully paid in the accounts of the ABC Trust. David pays 
Jenny and Paul's tax liabilities in relation to their entitlements from his personal funds. 
  
David has taken these actions as Jenny and Paul have agreed that their entitlements from the ABC 
Trust will be managed by David for the benefit of all family members. David has determined that 
those entitlements should be applied to reduce the debt on the family home. 
  
This arrangement raises the concerns mentioned in this Alert. By entering into this arrangement, 
the purported $160,000 entitlements of both Jenny and Paul are not subject to the top marginal tax 
rate. David has not managed the entitlements for the benefit of all members of the family. The 
arrangement has the result that the post-tax amounts of Jenny and Paul's entitlements have been 
diverted to meet their parent's individual liabilities in circumstances where their parents would have 
been able to meet them. David and Rani receive the same economic benefit from that income as if 
it had been appointed to them directly, but without the amounts being included in their assessable 
income and subject to tax at a higher marginal tax rate. The arrangement involving the making of 
the trust distributions and use of those amounts appears to be motivated by the tax outcome 
achieved rather than ordinary familial objectives. 
  

  

Example 2 

The trustee of the Blue Family Trust is Azure Pty Ltd. Trevor is the sole shareholder and controller 
of Azure Pty Ltd. The Blue Family Trust derives assessable income in excess of $400,000 a year. 
Trevor's daughter, Simone, is a beneficiary of the trust. Simone has recently turned 18 years of age 
and works part-time. Simone expects to derive assessable income from her work of approximately 
$20,000 a year. 
  
Before the end of the 2020-21 income year, Simone meets with her father and agrees that any 
distribution resolved to be made by the Trustee will, after the payment of tax, be paid to Trevor to 
reimburse him for part of the fees for secondary schooling and costs of other extracurricular 
activities since Simone was five years old. Records maintained by the family show that these 
expenses amounted to $315,000. 
  
The Trustee resolves to distribute $160,000 to Simone and pays this amount into an account held in 
Trevor's name. Trevor pays income tax on Simone's behalf. 
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This arrangement raises the concerns that are mentioned in this Alert. Simone is purportedly made 
entitled to a trust distribution and this amount is used to reimburse her parents for expenses that 
they would ordinarily meet. The arrangement, which results in Trevor obtaining the economic 
benefit of the trust income without that income being subject to tax at the top marginal tax rate he 
would otherwise have paid, appears to be more readily explained by the tax outcomes achieved, 
rather than any familial objectives. 
  

 
 
Source 
https://www.ato.gov.au/General/Trusts/In-detail/Trust-entitlements---draft-guidance/Trust-taxation---
reimbursement-agreement/ 

https://www.ato.gov.au/General/Trusts/In-detail/Trust-entitlements---draft-guidance/Trust-taxation---reimbursement-agreement/
https://www.ato.gov.au/General/Trusts/In-detail/Trust-entitlements---draft-guidance/Trust-taxation---reimbursement-agreement/

